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JUWEM WALTON
Deci ded Septenter 9, 1999

Appeal froma decision of the Mntres Resource Area Manager, Bureau of
Land Managenent, New Mexi co, finding no significant inpact and approvi ng
right-of-way for construction of a newroad. EA NM036-97-013; NVNV 91640.

St asi de and renanded.

1

National BEnwvironnental Policy Act of 1969:
Environnental Satenents

An environnental anal ysis of the inpacts of a
proposed action under the National Environnental
Policy Act of 1969 nust address indirect inpacts
of the activity that are reasonably foreseeabl e as
a consequence of the action.

Federal Land Policy and Mainagenent Act of 1976:
R ght s- of - Vdy- - R ght s-of - Vdy: Federal Land Policy
and Managenent Act of 1976

A BLMdeci sion to approve a right-of -way based on
preparation of an EAfinding that no significant
environnental inpact wll occur as a result of
issuing aright-of-way grant for an access road wl |
be set aside on appeal if the appel |l ant shows that
B.Mdid not take a hard | ook at the environnental
consequences of its action.

APPEARMNES Julie M W ton, pro se.

AN ON BY ADM N STRATI VE JUDGE HIGES

Julie M Vdlton has appeal ed the Decenber 17, 1996, decision of the
M nfores Resource Area Minager, New Mexi co, Bureau of Land Managenent (BLM,
deciding to grant a right-of-way to the Dona Ana Qunty Transportation
Departnent (the Gounty) for the construction of a newroad connecting to
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Frodo A ace near RadiumSorings in Dona Ana Gounty, New Mxico. 1/ B.M
based the approval decision record and concomtant finding of no significant
inpact (FONS/CR on the anal ysis contai ned i n environnental assessnent (EA
NV 036-97-013. 2/

h Septenber 24, 1993, BLMrecei ved an Application for Transportation
and Uility Systens and Facilities on Federal Lands fromthe Qunty, stating
as fol | ons:

New Mexi co Sate Parks & Recreation would |ike to take
responsibility for the Gunty road fromthe [-25 Radi um Sori ngs
exit road to the Leasburg Damfor control |l ed i ngress and egress
tothe Park's lands in the area. This road woul d be cl osed
beyond Leasburg Dam [ The Hephant Butte Irrigation Dstrict
(EB D] supports closing the road since it crosses a bridge over
the Leasburg Ganal that is in need of replacing. If the road
were closed, a fewresidents beyond the cl osure woul d have only
one outl et road which goes under 1-25 and is not readily
accessible to other road outlets. This application route woul d
afford nore direct access to the south and crosses about
1700 feet of Federal lands. @onstruction would be by Gunty
road crews utilizing dozers, notor graders and water trucks.
Duration of the construction period shoul d not exceed 30 days.

BLMassi gned seria nuniber NM 91640 to the application. 3/ As noted bel ow
theinitia route was substantial |y anended before BLMapproved it.

B.Ms record is extrenel y vague as to the geography of the area
in question, including the inportant question of the |ayout of the roads
there. It appears fromviewng several naps together that traffic can

1 Vdlton's appeal states that she and her fellowresidents of Fort Sel don,
New Mexi co, are appealing. Wiile it is clear fromthe case record that she
has been the | eader of a group of residents protesting the road, there is no
indication as to which residents of Fort Sl don are appealing. It is also
unclear that Vl ton has authority to appear on behal f of other persons under
A3CFER Pat 1. As Vdlton, who lives on De Beers DOrive (which nay bear
increased traffic resulting fromapproval of the right-of-way) is plainly
adversely affected by BLMs decision, we wll refer to her as an indi vi dual
appel | ant .

2/ \Vdlton's request for stay of the effectiveness of BLMs deci si on pendi ng
consi deration of her appeal was granted by order dated M. 4, 1997.

3/ An attached description and draft plat of the proposed right-of -way
showed it beginning at the south quarter corner of sec. 2, T. 21 S,

R 1 E, NewMxico Principal Mridi an, extending approxi nately 617 feet
westerly along the east-west center line of sec. 2, then extendi ng approx-
inately 1,800 feet northwesterly (running parallel to an existing power |ine
right-of-way) termnating at a road designated D061 (route D 061). That
road i s described on a Don Ana Gunty Engineering Services plat as a
right-of-way under RS 2477.
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presently 4/ proceed south on Route D061 into the Leasburg Dam3ate
Park, crossing the Ro Gande Rver and a canal via the canal road and
Leasburg Dam and t hence proceed sout heast al ong | ocal roads to Exit 19
on Interstate 25. This route i s deened unsatisfactory by Sate Park
authorities, which want to close the canal road to through traffic.

Doi ng so woul d, however, apparently bl ock egress fromD 061 to the

south tonard Interstate 25, |leaving only access to Interstate 25 by fol -
lowng D061 north. 5 The proposed action thus provides for a cutof f
fromRoute D061 south to Exit 19 on Interstate 25. The probl empresent ed
isthat traffic using that cutoff wll run either on De Beers Drive or Fodo
Hace, directly through what appears to be a residential area

h January 23, 1995, the Qounty advi sed BLMthat an archeological site
was found on its preferred route and that, accordingly, it was | ooking for
alternative routes. Accordingly, in August 1995, the Qounty substantially
revised vhat it was seeking inits right-of-way application. The revised
right-of-way conmenced at approxi natel y the sane poi nt, but extended only
approxinately 1,630 feet westerly in the S84SWasec. 2 vhere it noved to
the south, |eaving Federal |ands and proceedi ng westerly through private
lands in the NWaNMisec. 11, joining D061 on private lands in the NE/4NE/4
sec. 10. Thisresulted in a direct road connection between Interstate 25
and D061 using (fromsoutheast to northwest) either Route 157/ Fodo H ace
or Desert Edge Road/ De Beers Drive, the Federal right-of-way, and a
right-of-way across private lands. That proposal was ultinately approved by
B.M

In April 1996, the Gunty once agai n anended its application to extend
the right-of -way approxi nately 2,654 feet easterly fromthe south quarter
corner sec. 2 just tothe north of the section |ine between secs. 2 and 11,
parallel to De Beers Drive.

O August 21, 1996, BLMdocunented an interviewwth Appel lant Julie
Vel ton in which she stated that "she represents the residents adjacent to
the proposed road,” and that "they are protesting the road the county wants
to construct."” She stated that they "do not want heavy traffic in their
backyard fromthe Archer Nursery,” explaining that the "road woul d be for
the Nursery enpl oyees and sem-trucks taking & bringing plants."

However, in ctober 1996, the Gunty notified BLMthat it wshed to
wthdrawits amendnent and "go back to the original application,” which BLM
took to nean the August 1995 proposal . 6/

W are uncertain whether the road renains open at this tine.

The record does not establish wiere D061 | eads to the north.  Appel | ant
has indicated that there is an "underpass” at D061 and Interstate 25 rat her
than an exit.

6/ It isunclear fromthis what the Gunty intended. A though the record
does not discl ose how BLMpresunably consulted wth the Gunty to clarify
the questi on.

4
5
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The EA described the Gunty' s intentions as fol | owns:

Dona Ana Qunty Transportation Depart nent proposes to
construct a new road whi ch woul d connect to Frodo H ace near
Radi um Sorings in Dona Ana Gunty.  Mexico Sate Parks and
Recreation and the Hephant Butte Irrigation Dstrict (EBD
proposed to take control of and close an existing road beyond
Leasburg Damwhich is currently used as an outlet for the
area residents. The newroad woul d act as a second out | et
for residents of the area who woul d be left wth one outl et
located under Interstate 25 when the existing road i s cl osed.
* * * The proposed action is in confornance wth the 1993
M nfores Resour ce Minagenent H an (RWP).

B_.Mdescribed the right-of-way as follows in the FO\S /R

The [right-of-way] woul d begin at the intersection
of Frodo Hace and De Beers Road. [7/] The construction and
nai ntenance [right-of-way] for the road would total 1637 feet in
length. The wdth of the of the [right-of-way] woul d be
60 feet. The proposed action calls for a tota [right-of-way]
of 2.14 acres. * * * Alayer of base course woul d then be
applied to the area and a | ayer of doubl e penetrati on seal woul d
be applied to conpl ete the road surface.

The EA considered four alternatives, including a no action alternative wich
woul d have resulted in the application being rejected. In describing the
proposed action, BLMstated in the EA that the Gunty had

submtted an application to construct a newroad whi ch woul d
connect to Frodo A ace near RadiumSprings in Dona Ana Qunty.
The [right-of-way] would begin at the intersection of Fodo
Hace and De Beers Road. The construction and na nt enance
[right-of -way] for the road would total 1637 feet in length.
The wdth of the [right-of-way] would be 60 feet. The proposed
actioncalls for atotal [right-of-way] of 2. 14 acres.

Thus, BLMdetermned that the Gunty had el ected to go back to the route it
proposed in August 1995. That route is 1,637 feet |ong and 60 feet wde
(covering 2.14 acres) and begins at the south quarter corner of sec. 2 at

fn. 6 (continued)

W note that the only application formappearing in the record
forwarded by BLMis that filed in Septener 1993. Inasnuch as the details
of the proposal had conpl etely changed fromthose set out therein, it is
uncl ear why BMdid not require the Gunty to submt a new application
formaccurately setting forth the details of its application. On renand,
BL.Mshoul d do so.

7/ Anmapinthe record identifies this road as "De Beers Dive. "
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the intersection of Fodo Hace and De Beers Drive in the SE&4SMasec. 2.
The route proceeds south and then westerly through private lands in the NWa
NWisec. 11, joining route D061 on private lands in the NE4NE/sec. 10.

In addition to the proposed acti on, BLMconsidered two al ternatives
and a no-action alternative. Aternative he corresponds to the first pro-
posal nade by the Gunty in Septenter 1993 and | ong si nce abandoned because
of conflicts wth two archeol ogical sites. Aternative Two corresponds to
the route proposed by the Gunty in April 1996. The EAnoted that "[r]esi-
dents of the area are protesting the increase in traffic that woul d occur as
aresult of the construction of" the extensi on proposed by Aternati ve Two.
This is nost likely areference to the objections Appel lant rai sed to BLMon
August 21, 1996.

Vel ton (Appellant) filed atinely appeal fromB.Ms FO\S/CR On
appeal , Velton further explains the right-of-way is being built "nainly
as an access route for the enpl oyees of a business called ' Misson's G een-
house, ' " adding that Misson "has been attenpting to gain a second access
to his plant for both his enpl oyees and 18-wheel ed sem trucks that nake
deliveries to his business.” 8 It appears that Misson is | ocated on D 061,
and that the granting of the right-of-way woul d facilitate road access to
Misson to and fromExit 19 to Interstate 25. As Appel lant points out, BLMs
record is utterly silent about this aspect of the proposed action, apart
fromthe conversation record in which Appel | ant di scussed the natter wth a
BLMrepresentati ve.

B.Mnoted inits EAthat "[t]raffic would increase in the area wth an
average of 50 vehicles a day entering and then exiting the area, " and t hat
"[t]he n@ ority of these would be private vehicles wth an estinated
12 delivery trucks a day traveling through the area.” There is little doubt
that all of that traffic wll run either dowh Frodo Hace, directly through
the mddl e of the residential area described in the record as "Fort Sel den
North Acreage Tracts" and the "Fort Sel den Subdivision” to Route 157 and
thento Eit 19 of Interstate 25, or across De Beers Drive to Desert Edge
Road to Exit 19, around the perineter of that subdivision.

[1] Innaking its decision to approve the right-of-way application
B.Mis required by the National Environnental Folicy Act of 1969 (NEPA),
42 US C 88 4321-4361 (1994), to take environnental considerations into
account and, if necessary, to prepare an environnental inpact statenent
(B for "n@jor federal actions significantly affecting the quality of
the hunan environnent.” 42 USC 8 4332(2)(Q (1994). Federa agencies

8/ The nursery or greenhouse was a stranger to the record until Aug. 13,
1999, when Alex R Msson, Inc. (Misson), which appears to be a whol esal e
supplier of flowering plants, decorative foliage plants, and plant care
accessories, filed a request that we expedite our adjudication of this
appeal . Its letter lends support to Appel lant's assertions both that Misson
is the proponent of and wll be the beneficiary of the right-of-way grant
her e.
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nay devel op EA's to determne whether the environnental inpacts of a given
action are significant. 40 CF R 8§ 1501. 3, 1501.4, 1508.9, 1508.27. An
EAis a conci se discussion of rel evant issues that either concl udes that
an BSis necessary or nakes a finding of no significant inpact. 40 CF R
88 1508.9, 1508.13. Serra Qub v. Mrsh, 769 F. 2d 868, 870 (1st Qr.
1985). AFON is the agency's determnation that an HS need not be pre-
pared, as there is no Federal action identified as having a "significant
inpact.” The Federal action here is the decision to grant a right-of -way
across Federal lands for a road.

B.Ms EAfailed to consider any effects other than effects caused by
the right-of-way on the Federal land covered by the right-of-way. 9/ This
was error. The Gouncil on Environnental Quality has provi ded regul ati ons
appl i cabl e to and bi nding on BLMfor inpl enenting the procedural provisi ons
of \BPA 40 CER 8§ 1500.3; Red Thunder, Inc., 117 I1B.A 167, 181 n. 11,
97 1.0 263, 271 n. 11 (1990). 10/ Those regul ations define "effects" that
an agency nust consider inits environnental anal yses, expressly including
"indirect effects":

Indirect effects * * * are caused by the action and are later in
tine or farther renoved in distance, but are still reasonably
foreseeable. Indirect effects nay include grow h i nduci ng
effects and other effects related to i nduced changes in the
pattern of land use, popul ation density or growth rate, and
related effects on air and water and other natural systens,

i ncl udi ng ecosyst ens.

40 CF.R § 1508. 8(b).

9/ B.Mdetermned that the proposed action woul d have i npacts i nsof ar

as 2.14 acres of Federal lands would be disturbed. It noted that there

woul d be inpacts on visual resources, but that these inpacts woul d be com
patible wth M sual Resource Mwnagenent G ass |1 objectives; that it woul d
disturb approxinately 2.14 acres of soil and vegetation, and that there was
aslight potential for water erosion and a slight to very high potential for
w nd erosi on.

10/ Agencies |ike BLMhave been required by the courts to consider the
effects of non-Federal action where it is nade likely by Federal action. In
Serra Qubv. Mrsh, 769 F. 2d at 878-82, the Qurt concl uded that Federal
agencies were required to consider the inpact of industria devel opnent of
nearby private lands that would be facilitated by construction of a cargo
port and causeway. Smlarly, indty of Davis v. Glenan, 521 F. 2d 661,
677 (9%th Ar. 1975), the Qurt concluded that the Federal H ghway

Admini stration was required to consider the inpact of nearby private
industrial devel opnent that woul d be facilitated by a proposed hi gh-

vay interchange. Thus, the court stated that environnental revi ew shoul d
"evaluate the possibilities inlight of current and contenpl ated plans and *
* * produce an inforned estinate of the environnental consequences.” 1d.

at 676 (enphasi s added).
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Thus, BLMnust address "effects rel ated to i nduced changes in the
pattern of land use," if reasonably foreseeabl e. B.Mrecogni zed t hat
approval of the right-of-way woul d i nduce a change in the pattern of |and
use in the formof anincrease in traffic (both in volune of vehicles and in
vehicle weight) through the Fort Sel den subdivision. 11/ However, it nade
no effort toidentify any "effects related to" that change.

The Federal action here is the decision to grant a right-of-way across
Federal |ands to establish access between a Gunty road and an interstate
highway. Mst of the road itself is not on Federal |and, and BLMis not
responsible for authorizing it. Inits EA B.Maddressed only direct
inpacts of the road that could result fromconstruction of the road. No
off-site environnental inpacts, including the inpacts of the road on private
| and, were considered. BEven though approval of the road is wthin the
province of the unty, inpacts resulting frombuilding that road are not
properly consi dered outside of the scope of the EAfor the Gunty' s Federal
right-of-way. See Janes Shaw 130 | BLA 105 (1994).

S nce BLMdid not address themat all, thereis little or nothing in
the record show ng what the effects of granting the right-of-way nmight be.
Neverthel ess, nunerous indirect effects are foreseeabl e, as poi nted out
by Appel lant. 12/ BiMshould have identified these effects and vei ghed them
agai nst the acknow edged benefits of granting the right-of-vay. See
Southern Uah Widerness Alliance, 150 I1BLA 158, 169 (1999); Paul Her nan,

146 1 BLA 80, 96 (1998).

[2] A B.Mdecision, based on preparation of an EA finding that
no significant environnental inpact wll occur as a result of issuing a
right-of-way grant for an access road wll be set aside on appeal if the
appel lant shows that BLMdid not take a hard | ook at the environnent al
consequences of its action. E_larry Bartee, 141 IBLA 55, 60 (1997).
That is what occurred here. The natter is renanded to BLMto consi der
the indirect effects of the action, as di scussed above.

11/ Thus, it cannot be said in the present case that the indirect effects
of granting the right-of-way are "renote and highly specul ative.” Gonpare
Trout Lhlimted v. Mrton, 509 F 2d 1276, 1283-84 (Sth Gr. 1974).

12/ Athough B.Mhas required that the roadway built on the Federal right-
of -way be seal ed, Appellant points out that other roads in the area are not
paved, creating the possibility that increased traffic wll increase dust in
the residential area. Further, it is evident that any 18-wheel truck
traffic through a residential area woul d be a foreseeabl e effect. Appel | ant
al so suggests that B.Ms determination of the anount of traffic failed to
take into account that Masson is expanding its operations, such that
additional traffic was foreseeabl e.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis set aside and the natter renanded for further action.

David L. Highes
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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